
1

IN THE COURT OF THE ADDL. SESSIONS  JUDGE-2 (FTC),

TINSUKIA

District :  Tinsukia

Present :  Md. A. Hakim,  M.A, L.L.B, 

      Addl. Sessions Judge-2,

           (FTC), Tinsukia.

Criminal Appeal No. 20 (3) of 2016
(Arising  out  of G.R case  no. 2123 of 2014)

      1.  SRI BIRAJ BORAH,

                              S/o.   Sri Gohin Boran, 

                                R/o. - Lesenga  Gaon,

            P.S -  Barekuri,

            District -  Tinsukia, Assam ....................Appellant

 
      -Versus-

1.  SMT.  NIRMALA  BORA,

 W/o. Sri Gohin Boran,  

 R/o. Lachit  Nagar,

 P.O & P.S  Makum,

 District -  Tinsukia, Assam.

2.  STATE OF  ASSAM

Represented  by  Public Prosecutor,

Tinsukia,

                                 District -  Tinsukia, Assam. 

                                                       .....................................Respondents

Appearance :-

                      Sri N. Prasad,  Advocate for the Appellant.

            Sri  Bhabani Sharma, Advocate for the Respondent no. 1. 
      

         Date of argument      : 19.03.18.

         Date of Judgment      : 28.03.2018.
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         J         U       D         G        M         E        N        T 

 

1.     This  appeal   u/s 374  of  the  Code of Criminal Procedure,

1973,  by  the  Appellant in connection with G.R  case  no. 2123 of

2014  U/s. 324 IPC against the Judgment  dtd.  20.08.2016 passed

by  Sri  Angshuman  Bhattacharjee,  Ld.   Judicial  Magistrate,  First

Class, Tinsukia whereby the Learned  Court  convicted  the accused

Biraj   Borah  for   commission   of   offence   U/s.  324  IPC  and

sentenced  him  to  undergo Rigorous  Imprisonment for  1 (One)

month  and  pay  a   fine  of  Rs. 1,000/- (One  Thousand), in  default

of  payment  of  fine  he  has  to  undergo  Simple  Imprisonment

for  5 (five days). 

2.    Being   highly   aggrieved   and   dissatisfied  with  the

impugned Judgment, the appellant  among other  things has drawn

the  attention  to  set   aside  the  impugned  Judgment  and  order

20.08.2016  on the following among other grounds (i) For that the

trial  court erred  in  law  and  as  well as  in  facts  and  wrongly

convicted  the  accused/appellant  and as such,   the  impugned

Judgment  and  conviction  order is  liable to be  set  aside. (ii) For

that the  Learned court failed  to  marshal the evidence on  record

in  its  true  perspective  and  also  failed  to appreciate  the  facts

of  the  case  in  its  true  perspective and erred  in  convicting  the

accused/appellant  by  the  said impugned Judgment and  conviction

order  and  as  such,  the same  is liable to  be  set  aside. (iii) For

that the  Learned Trial court without assigning  any  cogent  reason

convicted  the  accused/appellant and  as  such,  the  impugned

judgment  and  conviction  order  is liable  to  be  set  aside. (iv) For

that the  Learned Trial court failed to  take  into  consideration that

there  is   no  eye  witness  to   the incident  nor  any  of   the

independent   witnesses   have   supported  the   case   of   the

prosecution and   as   such,   the   impugned   judgment   and

conviction  order  is  liable  to  be  set  aside.  (v)  For that the

Learned  court  convicted  the   accused/appellant   on   its   total

misconception  of  facts  that  version  of  PW.1  is  corroborated
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with   Exhibit  No.  2  (Medical   Legal   Report). Coming  to   this

conclusion the  Learned  Trial   Court  had  failed  to   apply   its

judicial  mind  in  analyzing  the  evidence  of  the  PW.1  which  is

vague   and   full   of   contradiction  and   in   absence   of   any

corroboration her  testimony  cannot  be  relied  upon  in  holding

conviction and  the  legality  and  genuineness  of  Exhibit No. 2  is

itself  in  question  as  it  has  been  procured  without  any  police

requisition   and   as   such,   the   impugned   judgment   and

conviction  order  is  liable  to  be  set  aside. (vi)  For that the

Learned Trial court  on  the  basis  of  evidence of  PW.1 i.e. the

victim/informant  convicted  the  appellant  although there  is  no

corroboration of  her  evidence in  the  case  record.  The  Learned

Trial  Court  without  assigning  any  cogent reason  convicted the

accused/appellant  on  the  sole  testimony of PW.1 ignoring  the

fact   that  there  are   lots   of   contradictions,  omissions   and

improvement  in  her  evidence. Some  of  them  are  highlighted  in

below  noted  sub  points:-

a)  Version made  by PW.1  in  different  stages  of

this case viz.. Ejahar, Statement U/s. 161 Cr.P.C, chief and

cross-examination are  contradictory to  each  other.

b) The  version  of  PW.1  in  respect  of  place  of 

occurrence is       vague.

 c)  In  chief  PW.1  stated  that  after  the  incident

her neighbors  took  her  to  the  police  station  but  in

cross categorically  stated  that  one  girl  named  Ranjana

hailing   from  Kakapathar   took   her   to   the   police

station.

d)  In   cross-examination   PW.1   stated   that

immediately after  the  incident  she  rang-up her relative

– Sri  Dhiren B Borah but Sri Dhiren Borah  who  deposed

as  PW.2  did not  support  her  version. It  is pertinent  to

mention herein  that  the  Learned  Trial  Court  though

held  that due  to  relationship  with  accused,  the  PW.2

did  not  state  anything incriminating  against  him  but

failed to  marshal  that  victim  is  also  her  relative  and
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non  speaking   of   truth   could   not    strained  their

relationship  too. 

e) She categorically stated  that incident occurred

at about 6 P.M and  after  lodging  Ejahar with  the  police

station,  she returned  at  home at  about 8 P.M but  PW. 6

– I.O  of  this case  has  not  supported  her  version in

fact he  deposed that  at  about  9 P.M  PW.1  lodged

Ejahar and at  about 9:10 P.M he  was  entrusted  with

the  investigation  and   thereafter  he  proceed   to   the

place  of occurrence,  recorded  the statement  of  the

witnesses and  got  the  injured  medically examined.

          From  the  above  discussion  it  is  crystal  clear

that the version  of  PW.1 is  totally  shaking  and not

enough affirms  to  rely upon  and  as  such,  in  absence

of  any corroboration  the  sole witness of  PW.1   cannot

be   relied  upon  in   holding  conviction  of

accused/appellant. 

vii)    For  that   the   Learned  Trial  court  failed   to  take  into

consideration that  place  of  occurrence is  vague which  fatal  the

case  of  the Prosecution. P.W.1/informant  in  Ejahar  stated  that  the

incident took place  in  her  house  whereas  in  course  of  her  cross-

examination she  stated  that  the  same  took  place  in  the  house  of

the accused situated  at  a  distance  of  50 meter  away  from  her

house but this fact  was  ruled  out  by  the  Learned  Trial  Court by

holding that  due to  passage  of  time  human  memory  is  likely  to

be  fade which reasoning  is  if  accepted  then  the  whole  deposition

of  PW.1 cannot be  believed. Further PW.6 categorically stated  in  his

cross that in Exhibit No. 3 (Sketch Map  of  P.O)  the  date  on  which  he

visited   the  P.O  is   not   mention  which  put   question  over   its

authenticity  and  as such,  impugned  judgment and  conviction  order

is  liable  to  be  set aside. viii) For that the  Learned Trial court failed to

take into consideration that  the  M.O  who  had  been  examined  as

PW.5  in his cross  categorically  stated  that  Exhibit no. 2 does  not

mention  any  police requisition  number  nor  it  is  mentioned  therein



5

that  it  is  the  extract  copy  of  the  medico legal  register  of  Hapjan

Block  PHC  and  thus question  arises over the  genuineness  and

legitimacy  of  Exhibit No. 2, as  such  relying  upon  it  would  go

against  the  basic  principles  of   natural   justice.  ix) For that the

Learned Trial court failed  to take into  consideration that the  I.O  who

has   been   examined   as   PW.6  categorically  deposed  that   on

20/10/2014  Ejahar  was   lodged   at   about   9  P.M  and   he   was

entrusted with  the  investigation at  about 9:10 P.M. On  the  same

day   and   thereafter  he   proceeded  to   the   P.O.,   recorded  the

statements  and  got  the injured  medically examined but  the  version

of   P.W.1/informant/victim   differ   from   evidence   of   PW.6  who

deposed  that  on  the  day  of  occurrence after  getting  medically

examined and  lodging  Ejahar  she  reached  home  at  about  8 P.M

and  as  such  time  of  alleged  incident,  lodging  of  Ejahar,  medical

examination and  whole  investigation is  itself   questionable which

fatal   the   case   of   prosecution   and   on   this   score   only   the

impugned  judgment  and  conviction order  is  liable  to  be  set  aside.

x) For that the  Learned Trial court failed  to take into  consideration

that the  I.O  did not  examine witnesses  present  at  the  time  of

occurrence  mainly tenants,  neighbours  and  a  girl  named  Ranjan

hailing  from  Kakopathar  nor  had  seized  anything  even  blood

stained  wearing  apparel  of  the  victim  and  dao  which  fatal  the

case  of  the  prosecution and  as  such,  the  impugned judgment  and

conviction  order  is  liable  to  be  set  aside.  x)  For  that ,   the

accused/appellant  craves leaves of  the  Hon'ble  court   to  place

some other  grounds  for  setting  aside  the  impugned   judgment and

conviction  order  at  the  time  of  hearing  of  the  appeal. 

3.            The  Opposite  Party contested  the appeal.

4.            Now   to  decide  whether  the  Ld. Court  below   has  rightly

decided  the  point  for  determination  or  not, i.e, i)  Whether  on

20.10.14  at about  6 P.M at  complainant's  house  situated  at  Lachit

Nagar,  Makum,  the  accused   had  caused  hurt  to  her  with  sharp

cutting  weapon  or  not? 
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5.          I have   heard  the   arguments  advanced  by   the learned

counsels of both the parties.

Discussion, Decision & Reasons thereof:

6.          Before   appreciating    the   rival   contention   of   the  Ld.

Counsels  for   the  respective   parties  I  have   gone   through   the

evidence of  the  PW’s. 

7.       PW.1,  Smt.  Nirmala  Borah  has  deposed that she is  the

complainant  of  this  case.  Accused is  her  step  son.  She  states that

the incident  took   place  on 20.10.2014 at  about  6 P.M at her house

situated   at  Lachit   Nagar   Makum.  At   the   time  of  occurrence

alongwith  her, her  daughter Smt. Suchiprataa  Bora and tenants were

present. At  the  time  of  incident when  went  to the  room  of the

accused and the  latter  immediately  chased  her with  a  dao. While

she   attempted  to  run   away,   she  fell  on   the  ground  and  the

accused inflicted  on  her  both legs, back  and shoulder.  Thereafter

her  neighbours took  her  to  the  police station  and police arranged

for  her treatment. She  then  lodged ejahar  at  the P.S. Ext. 1 is  the

ejahar  lodged  by  her  and  Ext. 1(1)  is  her signature.  The  Ext. 1

was drafted  at  the  police station by somebody  which was  read  over

to  her. 

8.          In  Cross   examination  she  has  stated that she  did  not

know  the  person who has  drafted the  Ext. 1. The  house  of accused

is  situated at  a  distance of  50 meters  from  her  house. At  the  time

of  incident one  girl  named Ranjana  hailing  from Kakapather took

her  to  police  station. On  the  day  of occurrence after  lodging  the

Ejahar,  she  came  back  to her home at  about 8 P.M. The  Dao  by

which  the  accused inflicted her  cut  injury was  a  'Mit  Dao'.

9.            She  denies  the  suggestion  that on  the  day  of occurrence

she  did not  go  to  the  house  of  the  accused and that the accused

did  not  inflict  her  cut  injury. She  states  that  since 10.08.2015 she

had  been  doing  the  business  of  making bamboo  bag.  She  had
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cordial   relation   with   the   accused   prior  to  the   incident.   The

accused  had  inflicted  8-9 times cut  injuries on her person.   When

police took  her  for  medical  examination,  doctor  did  not  advise her

to  get  admitted. She  does  not  stay with her  husband  as  he  did

not  protest  against  the attacked  upon her  by  the  accused. Soon

after  the  incident  she informed  her  husband  over  phone and one of

her Dhiren  Bora who later  on  met  her  at  the  police  station.

10.        She  denies  the  suggestion  that  whenever  she  had to go

anywhere, Sri   Dhiren  Bora  used  to  escort  her.  She  denies the

suggestion  that she lodged  the  ejahar as per advice of Sri Dhiren

Bora. She  denies  the  suggestion  that she  did  not sustain 9 times

cut injuries.  She  denies  the  suggestion  that  as she is the  2nd  wife

of her  husband, so for bitter  relation  with  the accused  and  his

family, she  has lodged the  case  against  the accused.  She  denies

the  suggestion  that Ranjana  did  not  take her  to  the  police station

after  incident. PW.1  further  stated  that the houses  of Sri Munna

Karmakar,  Chanakya  Phukan,  Rameswar Ram are  near  her  house.

She  denies  the  suggestion  that as she used  to frequently roam

around with  Sri  Driran Borah,  her relationship with  the  accused  and

his  family got  strained and there  were  altercation on  this  issue

many times. 

11.          PW.2,  Sri  Dhiren  Borah has stated  in  his  evidence  that he

knows  the informant  and  the  accused. He does  not  know anything

about  the  incident.

12.          His  cross-examination  is  declined  by  the  defence.

13.       PW.3,  Smt. Manju Moni  Hazarika   has   stated    in   her

evidence that she knows  the informant  as well  as  the  accused. She

does not  know anything  about  the  incident. Police  did  not  ask   her

anything. 

14.          Her cross-examination  is  declined  by  the  defence.
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15.         PW.4,  Sri Abhijit  Hazarika has stated  in  his  evidence  that

he knows  the informant  and  the  accused.  He does  not  know

anything  about  the  incident. He  was  not  present  at  the P.O at the

time of  incident. Police  interrogated  him.

16.          His  cross-examination  is  declined  by  the  defence.

17.      PW.5,   Dr.  Shyam   Darshan   Singh  has  stated that on

20.10.2014 he  was  working  as  Medical  Officer,  Hapjan  Block  PHC.

On  that day at  about 6:45 P.M,  one  Smt. Nirmala  Bora  aged  30

years escorted  by  H G Putul  Saikia and Sri Dharmendra Gogoi was

brought at  their  PHC. He  examined  Smt. Nirmala Bora and  found

three  injuries. These injuries were – 

1. Two  cut injuries  below  knee  region of  left  leg  measuring 4

X 1 X 0.5 cm each.

2. One  cut  injury   on   the   right   leg   below   knee  region

measuring 2 X 1 X 0.5 cm. 

Both  the  above  injuries  were everted  and  irregular  in

shape.

3. Two  to  three no’s  of  mild  abrasion  on  the  right shoulder

and on  the  left  leg  region.

18.         PW.5   has  stated that  the injury  no. 1 and  2  were  simple

in  nature  and  caused  by  a  sharp  object  and  injury  no. 3  was

simple  and  it  was  caused  by  blunt  force  and  age  of  all  injuries

were   within  24  hrs.   He   submitted   his   medical   report   on

24.10.2014. Ext. 2 is  the medico  legal  report  submitted  by  him and

Ext. 2(1) is  his  signature thereon. 

19.         In  cross-examination  he  states that  he  cannot  say  exactly

how  old the  injuries  sustained  by  the  victim  were.  The  hospital

no.  of  the  victim  was  ML no. E/2184. Ext. 2  does  not  mention

whether  the  victim  was  referred  to  some  other  hospital  for further

treatment  or  not. Ext. 2  does  not mention any  police requisition  no.

Ext. 2. Ext. 2  does  not  mention  that  it  is  the extract  copy  of  the
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medico   legal   register   of   Hapjan   Block   PHC. He   denies   the

suggestion that  he  has  no  authority  to  submit  Ext. 2  as  there  was

no  police  requisition. 

20.      PW.6,  Sri    Khagendra  Nath  Das  has  deposed  in  his

evidence that on  20.10.2014  he  was doing  his  duty  as  Attached

Officer in Makum  Police  Station. On that  day the PW.1 had lodged  an

ejahar at  the  P.S  at  9 P.M  stating  inter-alia  that  the  accused had

inflicted  cut  injuries  on  her  person on  that  day. After receipt  of the

ejahar, the  OC  of  the  P.S  entrusted  him  to investigate  the case.

Accordingly,   he   visited  the   P.O,  recorded  the   statements   of

witnesses and  sent  the  victim  for  medical examination. He  drew up

the  sketch  of  the  P.O, Ext. 3  is  the said  sketch  map,  Ext. 3(1) is

his signature  therein.  He  also collected  the  medical report  of  the

the victim and  after completion  of  his investigation  he  submitted

the   charge-sheet.  Ext.  4   is  the  charge-sheet,   Ext.  4(1)  is   his

signature. During  his investigation the  accused  appeared  at  the  P.S

and  after interrogation  he was  allowed  to  go. 

21.          In  cross-examination  the  PW.6  has  stated that he  took  up

the  investigation  of  the  case on 20.10.2014 at  9:10 P.M. PW.1  is

the  step  mother  of  the  accused. In Ext. 3 there  is  no  mention  of

his  visit  to  the  P.O. In  Ext. 2  it  is  also  not  mentioned as  regards

the  case in  respect  of  which  the  same  has  been  prepared. He

denies  the  suggestion  that he had  not  investigated  the  instant

case properly.

22.         Ld. Defence counsel at the very outset has pointed out that

Learned Trial court failed to  take  into  consideration that  there  is  no

eye  witness  to  the incident nor  any  of  the  independent  witnesses

have  supported the  case  of  the  prosecution and  as  such,  the

impugned  judgment  and  conviction  order  is  liable  to  be  set

aside. Ld. Addl.P.P has objected the point of the defense side.

23.        Upon hearing both sides I have gone through the material

evidence on record and found that the PW 1 injured complainant has



10

alleged that the accused had assaulted her and caused injury. She also

depose that during that time her  daughter Smt. Suchiprataa  Bora and

tenants were  present. But the prosecution has failed to examine those

witnesses to prove the fact.  The prosecution has also failed to give

explanation why those material eye witnesses are not examined. Apart

from this  the  PW 1  has  deposed during  cross-examination  that  the

houses  of Sri Munna  Karmakar,  Chanakya  Phukan,  Rameswar Ram

are  situated near  her  house. But the I/O (P.W 6) has not examined

them. From the material  evidence on record it  is  also revealed that

there is no corroboration to the statement of the PW 1 by any other

independent witnesses. As it is alleged that the incident was occurred

at  evening  around  6.00  PM  at  the  village  there  must  have  been

screaming from the PW 1 and the villagers would have come out to

witness the incident  but  the prosecution has failed to  examine any

witnesses  of  the  neighborhood  of  the  PW1 (Complainant/injured)  to

verify the authenticity of the incident.

24.      In  this  regard  I  would  like  to  cite  the  case  of  Nripendra

Namasudra  &  others  vs.  Assam (1991  (1)  GLJ  125)  wherein,

Hon’ble Gauhati High Court has observed by relying on the cases AIR

1963 SC 863 and (2) 1973 (1) SCC 490 and 513), (1973 (2) SCC

808 that  “the principle is that the prosecution is not bound to call all

the witnesses to prove its allegation/charges but established exception

to the principle is that the material necessary witnesses must be called

to unfurl the genesis of the prosecution case  whether the affect of

such examination be for or against the prosecution case. In the instant

case the boundary men and neighbours were essential witnesses and

their  non-examination  had  created  doubt  as  to  the  actual  state  of

affairs  of  the  disputed  plot  and  adverse  presumption  may  not

unhesitatingly  drawn that  had  they  been  examined  they  would  not

have  corroborated  the  prosecution  story,  but  would  have  disclosed

truth favourable to the accused party”. 

25.     As    the   eye  witnesses  and  the  independent  neighbour

witnesses are not examined by the prosecution and as no plausible
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reason  could  not  be  assigned  by  the  prosecution  why  such  eye

witnesses and independent neighbour witnesses are examined it cast a

doubt about the authenticity of the allegation and prosecution story.

26.        Ld.  Counsel   for  the defense has pointed out that Learned

court convicted the  accused/appellant  on  its  total  misconception  of

facts  that  version  of  PW.1  is  corroborated  with  Exhibit No. 2

(Medical  Legal  Report). Coming to  this conclusion the  Learned  Trial

Court  had  failed  to  apply  its  judicial   mind  in  analyzing  the

evidence  of  the  PW.1  which  is  vague  and  full  of  contradiction and

in  absence  of  any  corroboration her  testimony  cannot  be  relied

upon  in  holding  conviction and  the  legality  and  genuineness  of

Exhibit No. 2  is  itself  in  question  as  it  has  been  procured  without

any  police  requisition  and  as  such,  the  impugned  judgment  and

conviction  order  is  liable  to  be  set  aside. 

27.        Ld.  Defense  Counsel  also  pointed  out  that For that the

Learned Trial court failed to take into consideration that  the  M.O  who

had  been  examined  as PW.5  in his cross  categorically  stated  that

Exhibit no. 2 does  not  mention  any  police requisition  number  nor  it

is  mentioned  therein  that  it  is  the  extract  copy  of  the  medico

legal  register  of  Hapjan  Block  PHC  and  thus question  arises over

the  genuineness  and  legitimacy  of  Exhibit No. 2, as  such  relying

upon  it  would  go  against  the  basic  principles  of  natural  justice.

28.          With  regard  to  the point of the Ld. Counsel for the defense I

have perused the material on record and found that the M/O (PW-5)

has deposed that on 20.10.2014 he  was  working  as  Medical  Officer,

Hapjan  Block  PHC. On  that day at  about 6:45 P.M,  one  Smt. Nirmala

Bora   aged   30   years  escorted   by   H  G  Putul   Saikia  and  Sri

Dharmendra Gogoi was brought at  their  PHC. He  examined  Smt.

Nirmala Bora and  found three  injuries. He has  stated that  the injury

no. 1 and  2  were  simple  in  nature  and  caused  by  a  sharp  object

and  injury  no. 3  was  simple  and  it  was  caused  by  blunt  force

and  age  of  all  injuries  were  within 24 hrs.  He  submitted  his

medical  report  on  24.10.2014. Ext. 2 is  the medico  legal  report
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submitted  by  him and  Ext. 2(1) is  his  signature thereon. 

29.       But  in  cross-examination  he  states that he  cannot  say

exactly how  old the  injuries  sustained  by  the  victim  were.  The

hospital no.  of  the  victim  was  ML no. E/2184. Ext. 2  does  not

mention whether  the  victim  was  referred  to  some  other  hospital

for further  treatment  or  not. Ext. 2  does  not mention any  police

requisition  no. Ext. 2. Ext. 2  does  not  mention  that  it  is  the extract

copy  of  the  medico  legal  register  of  Hapjan  Block  PHC. He  denies

the  suggestion that  he  has  no  authority  to  submit  Ext. 2  as  there

was   no  police  requisition. 

30.          It is stated by the PW 5 that the Ext. 2 does not mention any

police  requisition nor  any case no.   As  the Ext.  2  is  devoid  of  any

mention of police requisition and case number it cast a doubt about the

authenticity of the Ext. 2. 

31.          It is also to be noted that the PW 5 has stated that the age of

the injuries are within 24 hours. But during his cross-examination he

cannot  say  exactly how  old the  injuries  sustained  by  the  victim

were. In view of these two opinion of the PW 5 it cast a doubt about the

age of the injury. Because as per the version of the PW 1 the incident

was occurred at  about 6 P.M and the PW 5 examined the injured at

around 6-45 PM. Had the injury of the injured were happened within

one  hour  of  the  incident  then  there  must  have  been  bleeding  and

freshness of the injury and the doctor i.e. PW 5 could have easily hold

the age of the injury. As there is doubt about the age of the injury the

PW-5 (M/O)  has stated that  he  cannot   say  exactly how  old  the

injuries  sustained  by  the  victim  were. In view of these reason it cast

a doubt about the injury was  caused as  alleged  by  the  PW.1 and the

the Ext. 2.

32.       Ld. Defense counsel has pointed out that the  Learned Trial

court  on  the  basis  of  evidence of  PW.-1 i.e. the  victim/informant

convicted  the  appellant  although there  is  no  corroboration of  her

evidence in  the  case  record.  The  Learned  Trial  Court  without



13

assigning  any  cogent reason  convicted the  accused/appellant  on

the  sole  testimony of PW.-1 ignoring  the  fact  that there are  lots  of

contradictions, omissions  and  improvement  in  her  evidence.

33.       With regard to the point raise by the Ld. Defense Counsel I

have found that although the prosecution examined PW-2, PW-3, P.W-4,

P.W-5 in support of the prosecution story but ironically these witnesses

have  not  corroborated  the  statement  of  the  PW-1.  As  the  other

witnesses have not corroborated the statement of the PW-1 it cast a

doubt about the prosecution story.

34.         Ld.  Defense  Counsel has submitted and pointed out that the

Learned Trial court failed  to take into  consideration that  place  of

occurrence is  vague which is  fatal to the  case  of  the Prosecution.

P.W.1/informant  in  Ejahar  stated  that  the  incident took place  in  her

house  whereas  in  course  of  her  cross-examination she  stated  that

the  same  took  place  in  the  house  of  the accused situated  at  a

distance  of  50 meter  away  from  her  house but this fact  was  ruled

out  by  the  Learned  Trial  Court by  holding that  due to  passage  of

time  human  memory  is  likely  to  be  fade which reasoning  is  if

accepted  then  the  whole  deposition  of  PW.1 cannot be  believed. It

is also pointed out that the PW.6 categorically stated  in  his  cross-

examination that in Exhibit No. 3 (Sketch Map  of  P.O)  the  date  on

which  he visited  the P.O is  not  mention which put  question over  its

authenticity  and  as such,  impugned  judgment and  conviction  order

is  liable  to  be  set aside.

35.       In  view of the argument of the Ld. Defense Counsel I have

gone through the deposition of the PW-1 and found that she  states

that  the incident  took   place  on 20.10.2014 at  about  6 P.M at her

house situated  at Lachit  Nagar  Makum. She has also mentioned in

the FIR that the accused caused injury on her legs in her home. But

during cross-examination she states that the  house  of accused  is

situated at a distance of 50 meters from  her  house. She  denies  the

suggestion  that on  the  day  of occurrence  she  did not  go  to  the

house  of  the  accused and that the accused did  not  inflict  her  cut
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injury. Which indicates that the contradictory statement of the PW 1 so

far the place of occurrence is concerned. It is also seen that the PW 6

(I/O) has not put any date on the sketch Map of place of occurrence

(Ext. 3) which also creates a doubt about the authenticity of the place

of occurrence.

36.         Ld. Counsel for the defense has submitted that the timing of

the lodging of the FIR by the complainant is not corroborated by the

PW 6 (I/O). It is pointed out that the  Learned Trial court failed  to take

into  consideration that the  I.O  who  has  been  examined  as  PW.6

categorically  deposed that   on  20/10/2014 Ejahar  was  lodged  at

about  9 P.M and  he  was  entrusted with  the  investigation at  about

9:10 P.M. On  the  same  day  and  thereafter he  proceeded to  the

P.O.,   recorded  the   statements   and   got   the  injured   medically

examined but  the  version  of  P.W.1/informant/victim  differ  from

evidence  of  PW.6 who  deposed  that  on  the  day  of  occurrence

after  getting  medically examined and  lodging  Ejahar  she  reached

home  at  about  8 P.M and  as  such  time  of  alleged  incident,

lodging  of  Ejahar,  medical  examination and  whole  investigation is

itself  questionable which  fatal  to the  case  of  prosecution  and  on

this  score  only  the  impugned  judgment  and  conviction order  is

liable  to  be  set  aside.

37.        In  view  of  the argument about the timing of the lodging of

FIR I have perused the FIR and found that the incident occurred at 6 PM

and the information received at 9 PM. The PW 6 has also deposed the

same. But the complainant PW 1 has stated in her cross-examination

on  the  day  of occurrence after  lodging  the  Ejahar,  she  came  back

to her home at  about 8 P.M. In view of this statement it cast a doubt

about the true timing of the lodging of FIR in the police station. The

statement of the PW 1 about the timing of the lodging of the FIR is not

corroborated  by  the  PW  6  and  hence  it  cast  a  doubt  about  the

authenticity of the timing of the lodging of the FIR. 

38.         In the case of Sikandar Ali vs. state of Assam {2010 (3)

GLJ 679} Hon’ble Gauhati High Court has held that “Mere suspicion or
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suspicious circumstances cannot ease prosecution of its main duty of

proving its case against an accused person beyond reasonable doubt –

Courts cannot be influenced by emotion or sentiment against a person

accused  of  brutally  killing  the  deceased  by  inflicting  a  number  of

injury– If evidence on which prosecution choose to rely its case is so

weak  that  they  tumble  over  when  subjected  to  close  and  critical

examination it would not be safe to convict accused merely on proof of

some incrimination circumstances which might have given support to

defective evidence”. 

39.      In view of forgoing observations, it has unraveled that the

impugned Judgment/Order is not sustainable in the eye of law due to

infirmity, inconsistency and incoherency in it, as analyzed above.  

40.          As  such,  the  impugned  Judgment/Order needs interference

from this Court and accordingly, the same  is set aside as there is no

scope  for  conviction  and  sentence  by  considering  the  facts  and

circumstances of the case. Accordingly, the appeal is allowed.  

O   R   D   E   R

41.       In the result, the impugned Judgment and Order is set aside

and the appeal is allowed. Accordingly, the appellant is acquitted  and

set at liberty as the Prosecution has failed to prove its charge U/s.324

IPC against the  accused/appellant  beyond all reasonable doubt.

42.        The   bail  bond  of   the appellant is extended U/S 437(A) of

the  Cr.P.C.      

43.      Send   down   the   G.R case no. 2123/14  to  the Court of

Learned   Judicial Magistrate, 1st Class, Tinsukia  alongwith   a  copy  of

Judgment  in appeal.
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44.          Accordingly, the instant appeal is disposed of on contest. 

45.         Given under my hand and seal of this Court on the 28th day of

March, 2018.

   Dictated and corrected by me:

   ( A. Hakim )                                     (    A. Hakim)
        Addl. Sessions Judge-2                         Addl. Sessions Judge-2    
              (FTC), Tinsukia.                              (FTC), Tinsukia

     Transcribed  by:

    (P. D  Phukan)  Steno.   


